Several cases which have been considered by the courts in recent years have highlighted the legal dilemmas facing doctors whose decisions result in the ending of a patient's life. This paper considers the case ofDr Cox, who was convicted of attempting to murder one of his patients, and explores the roles of motive, diminished responsibility and consent in cases of "mercy killing". The Cox decision is compared to that of Tony Bland and J7anet Johnstone, in which the patients were in a persistent vegetative state.
In all three cases, the doctors believed that their patients' quality of life was so poor that their continued existence was of no benefit to them, and decided that their lives should not be unduly prolonged, yet the doctor who was prosecuted was the one whose dying patient had requested that her death be hastened. The paper examines the law's seemingly contradictory approaches to such cases.
The Cox casel
In 1992 Dr Nigel Cox, a consultant rheumatologist, was convicted of attempting to murder Mrs Lillian Boyes, one of his patients. Mrs Boyes had been terminally ill with rheumatoid arthritis; she suffered from septicaemia and had abscesses and ulcers on her limbs. Her heart was calcified, her lungs were malfunctioning. She had gangrene and a number of fractures of the lumbar spine. There is no doubt that Mrs Boyes was in excruciating pain. Dr Cox had administered heroin in an attempt to alleviate her suffering, but to no avail. It was then that he injected her with potassium chloride, and she died shortly thereafter. Many people praised Dr Cox for his humane act, and expressed the hope that they might be treated similarly by their A jury may be prepared to accept that the grief of watching a close relative endure the pain of a terminal illness may have tipped the balance of the accused's mind, hence diminishing that person's responsibility. More pragmatically, a jury may convict of manslaughter due to reluctance to brand as a murderer a person who has committed a mercy killing of a relative. A finding of "diminished responsibility" is simply the legal mechanism by which such a result is achieved. In theory, members of the medical profession could attempt to argue that their responsibility ought to be regarded as "diminished" because they too had become emotionally distraught by a patient's suffering. This may, however, be difficult to establish, and in practice it is unlikely that a doctor would wish to be branded as someone who had suffered from an "abnormality of the mind". Consent, acts and omissions, and the doctrine of double effect Might the fact that a patient consents to the ending of his or her life provide a doctor with a defence? Patients do require to consent to medical treatment before such treatment is lawful, and a doctor who treats a patient without the latter's consent may face prosecution for battery, or a civil action for damages. It follows from this that patients may decline further treatment, and their decisions require to be respected by their doctors.6 There is little doubt that Mrs Boyes wanted to die and that she had requested Dr Cox to end her suffering. However, although one can refuse further treatment, one cannot consent to being killed; even where a patient pleads for death, a doctor who intentionally kills will have no defence of consent to a murder charge. This also illustrates the distinction which the law draws between acts and omissions to act. A person who causes death by omitting to act (for example, by not providing treatment) will not necessarily be held liable for this, even where death results. In contrast to this, a person who acts to cause death will be liable, and the patient's consent is no defence. This acts/omissions doctrine is discussed further, below.
The law has, however, accepted that if there is no other way of alleviating pain, a doctor may be justified in administering a pain-killing drug to a patient whose death is imminent, even if the doctor knows that the drug might have the incidental effect of hastening death. This principle, known as the doctrine of double effect, arose in the trial of Dr John Bodkin Adams in 1957.7 Dr Adams was tried for the murder of an 81-year-old woman who had suffered a stroke. The prosecution alleged that he had administered such massive quantities of heroin and morphine that he must have known that these drugs would kill his patient. According to the Crown, if Dr Adams knew that the drugs would result in the death of his patient then he could be said to have intended to kill her. However, the trial judge, Lord Devlin, directed the jury as follows:
"If the first purpose of medicine -the restoration of health -can no longer be achieved, there is still much for a doctor to do, and he is entitled to do all that is proper and necessary to relieve pain and suffering, even if measures he takes may incidentally shorten life".8
It seems then, that a doctor whose primary intention is to relieve pain, rather than to end life, may have a defence. In 1990 Dr Stephen Lodwig was charged with the murder of one of his patients. Dr Lodwig had injected the patient with a mixture of potassium chloride and lignocaine. In his defence, evidence was given that this mixture had the potential to ease pain; it was not possible, therefore, for the prosecution to establish beyond a reasonable doubt that the doctor's intention was to kill the patient, rather than the pain.9 In the Cox case, it seems to have been conceded by the defence that the potassium chloride was not administered for pain-killing purposes. The moral seems to be that a doctor should use some form of pain-killer, so that the prosecution will find it very difficult, if not impossible, to exclude the possibility of "double effect".
Tony Bland'0 and Janet Johnstone"1 In granting the declarations in Bland and Johnstone that cessation of artificial hydration and nutrition would not be unlawful, the courts categorised artificial feeding as a form of treatment. This allowed them to hold that a doctor is not under a duty to continue this where it is incapable of improving a patient's chances of recovery, at least so far as PVS patients are concerned. Professor Jennett has contended that:
"The argument that food and water are basic needs that should never be denied rests on their normally assuaging the ravages of hunger and thirst and enabling a life that is enjoyed to continue. Neither applies to vegetative patients, and the symbolic significance of feeding is therefore lost".16
Nevertheless, even if it is the case that a PVS patient does not suffer pain or discomfort from having food and water withdrawn, starving such patients to death is bound to be distressing to the relatives, and to the medical staff who are involved in their care.
Law and morals
As we have seen, the law draws a rigid distinction between "acts" and "omissions to act". It is, however, not clear that this necessarily reflects a fundamental moral difference, in all circumstances. Lord Goff recognised this in the Bland case; he conceded that the drawing of a distinction between the giving of a lethal injection (an act) and the discontinuation of treatment (an omission) "may lead to a charge of hypocrisy". Lord BrowneWilkinson also found the distinction between acts and omissions to be a difficult one. He said:
"How can it be lawful to allow a patient to die slowly, though painlessly, over a period of weeks from lack of food but unlawful to produce his immediate death by a lethal injection . . . ? I find it difficult to find a moral answer to that question."'7
It is true that, in general, it is considered of greater moral blameworthiness actively to kill another person than to omit to act to prevent another's death. Where, however, death may be said to be the desired outcome from the point of view of the "victim" then the position is arguably quite different.
Lord " . if the same end, ie the patient's death, can be procured more humanely by a lethal injection . . . then it is not simply better medical practice to adopt this approach, we have a definite moral obligation to support it". '9 Perhaps this is a moral obligation which ought to be given legal recognition. If the law is prepared to accept that, in some circumstances, a person's quality of life is so poor that he or she should not be kept alive then it should not shrink from considering that it may in fact be more humane for a doctor to administer a lethal injection which brings about a quick death, rather than to omit to feed that person.
